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Background
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‣ Can’t just sign a “note”

‣ Dillon’s Rule v. Home Rule

‣ Role of Bond Counsel

‣ Restrictions under State law-relate to the validity 
of the borrowing

‣ Restrictions under Federal law- relate to “tax 
exemption” of interest

‣ General Fund v. Proprietary/Enterprise Fund

‣ Municipal Boundary v. Service Area – S.C. Code 
Section 5-7-60

‣ Constitutional Authority for Utilities (Article VIII, 
Section 16) & Borrowing (Article X, Section 14)
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- Why? Pay as you go v. long-term borrowing

- Capital planning process

- SC Constitution (1895): Article X, Section 14(10): “[i]ndebtedness payable solely 
from a revenue-producing project or from a special source, which source does not 
involve revenues from any tax or license, may be issued upon such terms and 
conditions as the General Assembly may prescribe by general law.”

- State law authority: (1) Revenue Bond Refinancing Act (S.C. Code Section 6-17-
10 et seq.); and (2) Revenue Bond Act for Utilities (S.C. Code Section 6-21-10 et 
seq.)

- Constitution; State law; Federal law; Local law
- Action/contract of council:

• Bond Ordinance; Master/Trust Indenture
• Series/Supplemental Ordinance; Supplemental Indenture

Revenue Issues for Infrastructure
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Understanding the Players

‣ Issuers (Direct v. Conduit)

‣ Legal Counsel

✤ Bond Counsel: Required to deliver validity opinion for borrowing

✤ Local Counsel: Know day to day operations; required to deliver an opinion as to underlying 

documents and litigation

‣ Municipal Advisors

✤ Evolving role, far more involved in transactions; Should have discussions with Counsel or existing FA 

about role in transactions or on-going operations

‣ Bankers/Underwriters

✤ Underwriter: Only for Market-sold deals

✤ Other Counsel: Represent Trustee, Underwriter, Issuers (i.e. Disclosure or Special Tax matters)



Tax Exemption 
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‣ With tax-exemption comes agreement to abide 

by certain rules and regulations regarding use 

and payment sources

‣ Set forth in IRS rules and regulations

‣ Section 103 – Substantially overhauled in 1986

‣ Bank-qualification (Section 265) – Applicable to 

Qualified Small Issuers

‣ Reduction of Corporate Tax Rate (35% to 21%) 
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Revenue Issues for 
Infrastructure

‣ Revenue and Rate Covenants

‣ Flow of Funds (Gross v. Net Pledge)

‣ Operating Covenants
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Revenue and Rate Covenants

Coverage Ratios

‣ Rate Covenant – requires that rates be maintained at a certain level (a multiple of O&M and debt 
service)

- Projected & Historical

‣ Additional Bonds Test – requires certain coverage before the issuance of new debt

Additional Debt

‣ “Parity” bonds enjoy the same lien status as the prior bonds, and must meet the additional bonds 
test

‣ Junior lien bonds may be issued at any time

‣ Special projects, lease/purchase exceptions in bond documents

Revenue Issues for Infrastructure 
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Rate Covenant
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Revenue Issues for Infrastructure 
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Revenue Issues for Infrastructure 
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Calculating “Coverage”

2024/25

REVENUES

BASE CHARGE $2,000,000 

USAGE RATES 3,000,000

SUBTOTAL $5,000,000 

OTHER OPERATING REVENUES 1,000,000 

GROSS REVENUES $6,000,000

O&M EXPENSES 4,500,000

NET EARNINGS $1,500,000 

DEBT SERVICE

EXISTING BONDS $750,000 

2021 BONDS 250,000 

TOTAL DEBT SERVICE $1,000,000 

NET SURPLUS (DEFICIT) $500,000 

COVERAGE (NET EARNINGS/DEBT SERVICE) 1.5X

Revenue Issues for Infrastructure 
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Flow of Funds

‣ Secured by Revenue Stream

✤ A limited pledge

✤ Bond documents will establish a “waterfall” to 

control the flow of revenues

✤ Generally debt service on the bonds will come 

before O&M expenses (gross pledge) or after 

(net pledge)
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Operating Covenants

- Asset ownership/maintenance 

- No free service

- Furnish audit requirement (state law & EMMA) 

- Maintain Insurance (assets, defalcation, liability)

- Sale of assets/system 

- Efficient/prudent operations

- Good repair and working order

- Compliance with law – health, safety, environmental

- Dealing with surplus appropriations

- Lease limitations

Revenue Issues for Infrastructure 
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Transfers

‣ Cumberland v. Columbia – how are you using the net profits of the enterprise? What does this tell 
us about reliance on enterprise fund transfers?

‣ Utility fees are user fees under Section 6-1-320

‣ City issues bonds under Revenue Bond Act for Utilities – Section 6-21-440 expressly allows for 
distribution of surplus revenues

‣ Surplus should be distributed only after all costs of utility are funded

‣ Do you provide for calculation of surplus in your budget ordinance?

‣ Do you have or have you established financial policies to deal with transfers?

‣ SCAG Opinion – questioning Rock Hill model

Revenue Issues for Infrastructure 



Lease Purchase Agreements
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‣ Not a “True” Lease

‣ Financing institution provides funds and “leases” 
the assets to the municipality

‣ Lease payments have principal and interest 
components

‣ Assets will pass to municipality free and clear 
upon conclusion of lease term

‣ Compliance with “new” leasing rules under GASB 
87
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Debt Limit Considerations

‣ Previously all lease-purchase transactions were exempt from the debt limit

‣ Statute passed in 1995 disallows debt-limit exemption for real property and fixtures

‣ Now lease-purchase agreements are used almost exclusively for vehicles, equipment, and rolling 
stock

‣ Paid out of Operations; Not considered debt 

‣ General fund lease payments are now limited by Act 388

Lease Purchase Agreements 
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Tips for a Smoother Borrowing 
Experience

‣ Financial Statements (be timely)

‣ Define the project: sizing of issue

‣ Stability in financial administration

‣ Stability in professionals, including bank and 
bond counsel

‣ Pricing is important, but not sole determining 
factor

‣ Discussion on front end of expectations – don’t 
agree to things you do not understand

‣ Policies and Procedures (debt administration, 
tax, disclosure, coverage, OPEB, Pension, cash 
management)



Additional Legal Considerations
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‣ FOIA

‣ Arbitrage and rebate

‣ Spend down requirements

‣ Tax Covenants (Ownership)

‣ Continuing Disclosure

‣ Bank-Qualified

‣ Economic Development/Public Purpose
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Disclosure

‣ 1933 Securities Act

✤ Section 17(a): Antifraud

‣ 1934 Exchange Act

✤ Tower Amendment

✤ Section 10b-5: Antifraud

✤ Rule 15c2-12

‣ Continuing Disclosure

✤ Rule 15c2-12 (1975; 1994)

✤ MSRB; EMMA

✤ Municipalities Continuing Disclosure Cooperation initiative
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Disclosure

‣ Continuing Disclosure Defined

✤ “Continuing disclosure consists of important information about a municipal bond and its issuer that arises after 

the initial issuance of the bond. This information generally reflects the financial or operating condition of the 

issuer as it changes over time, as well as specific events occurring after issuance that can have an impact on the 

ability of issuer to make payments on the bond, the value of the bond if it is traded prior to its maturity, the 

timing of repayment of principal, and other key features of the bond” 

✤ Enforced through SEC regulation of Broker-Dealers; Required in Primary Offer as an Aid to Secondary Market

✤ Exempt from Registration and Reporting Requirements of ‘33 Act and ’34 Act (Tower Amendment – Pre-sale) –

But see Rule 10b-5 and Rule 15c2-12 and SEC’s 1994 Interpretative Release (not private placements)
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Disclosure

‣ What are my Continuing Disclosure Responsibilities?

✤ Established in the Continuing Disclosure Agreement (CDA) executed at the closing of your 

Bonds.

✤ Issuer may engage a Dissemination Agent to assist with disclosure responsibilities.

✤ Generally Requires:

✤ Disclosure of Financial and Operating Information 

✤ Material Event Notices
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Disclosure



Hypothetical #1

An out of town restaurant 

developer reaches out to the 

Mayor about building a 

“Biscotti Pippen” in your 

community. The developer says 

that they are interested in the 

City, but “cannot make the 

numbers work unless you waive 

capacity fees and give them a 

year of free utility service” 

What do you do?

23



Hypothetical #2

Your city is planning to issue utility

revenue bonds. As Mayor of the City,

you are aware that a major

community and employer is planning

to down-size – do you have a

responsibility to tell someone?

What if they are planning a major

investment, but you have signed a

non-disclosure agreement?
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Hypothetical #3

A smaller utility approaches you about

acquiring their sewer system. Can you do

it?

What if they require that you “lock-in”

rates as a condition of transfer?

What if they have outstanding revenue

utility debt?

What if you have outstanding revenue

utility debt?
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Hypothetical #4

Your City borrows $20,000,000 to expand

its sewer plant. You bid the project, but the

bids get delayed.

What do you do with the proceeds?

Can you invest them? If so, how, where, 

and how long?

Do you get to keep everything you earn?
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Contact Information

Lawrence Flynn 

(803) 354-4902 

LFlynn@PopeFlynn.com
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